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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 52/2016 

GR CASE NO.203/2016 

U/s 448/ 457/ 354/376 of IPC 

 

State 

-Vs- 

    Sri Thaneswar Mardi @ Mazi          ----- Accused 

  

 

Present 

Smti Munmun B.Sarma 

Asst. Sessions Judge 

Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra 

Counsel for Defence  : Mr.                       

   

 

Evidence  : 09-05-16, 05-08-16 & 16-12-16,  

Argument : 16-03-17 

Judgment : 30-03-17 

 

 

JUDGMENT 

1) On 20-03-2012 the complainant/victim lodged filed an FIR at Missamari 

P.S. stating inter-alia that on 17-01-2016 night, at around 10 p.m., when her 

husband was not at home, the accused Thaneswar Mardi entered into her house 



Page 2 of 13 

without authority and tried to rape her. In order to save herself she assaulted him 

with a knife and when she raised hue and cry, neighbors came and thus she was 

saved. Hence, the FIR was lodged.  

 

2) On receipt of the FIR, it was registered u/s 376/448/511 of IPC against the 

accused Thaneswar Mardi. The police went to the place of occurrence and 

examined the available witnesses. Statements of the witnesses were recorded and 

statement u/s 164 CrPC of the victim was duly recorded. On completion of 

investigation, a prima facie case having appeared, the IO submitted charge sheet 

against accused Thaneswar Mardi u/s 448/376/511 IPC to stand trial in open 

court.  

 

3) After taking cognizance of the offence against the accused Thaneswar 

Mardi the Judicial Magistrate, 1st Class, Tezpur committed the case to the ld. 

Sessions Judge, Sonitpur (Tezpur), and thereafter the case was made over to this 

Court for disposal. Accordingly, this Court took-up the trial of the case and 

considering the materials available on Case Record and Case Diary and prima facie 

case having appeared u/s 448/457/354/376/511 IPC, charge was framed and the 

contents of the offence was read over and explained to the accused Sri Thaneswar 

Mardi @ Mazi, to which he pleaded not guilty and claimed to be tried. To prove the 

offence u/s 448/457/354/376/511 IPC against the accused person, the prosecution 

side exhibited a few documents & examined following 6 (six) witnesses- 

a. PW1 – Dr. (Mrs) Sarumai Saikia Bazbaruah, the MO 

b. PW2 – the victim 

c. PW3 – Smt. Moromi Hasda  

d. PW4 – Smt. Durgi Murmu 

e. PW5 – Sri Uttam Murmu 
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f. PW6 – Sri Jyotish Goyary, (I/O of the case) 

To substantiate his claim, defence did not examine any witness. The accused 

person‘s case, as could be ascertained from cross-examination of the prosecution 

witness was that of total denial. 

 

4) The points for determination is as follows – 

a. Whether the accused Thaneswar Mardi @ Mazi committed house 

trespass by entering into the residential house of the victim in order to 

commit the offence of rape/outraging her modesty on the victim thus, 

committing an offence u/s 448 IPC? 

b. Whether the accused Thaneswar Mardi @ Mazi committed the offence 

of house-breaking after sunset by entering to the house or any part 

thereof for the purpose of committing an offence punishable with 

imprisonment & unlawfully remained there, or having committed an 

offence therein, quitted the house, thus, committing an offence u/s 457 

IPC? 

c. Whether the accused Thaneswar Mardi @ Mazi assaulted (or used 

criminal force) on the victim, intending to outrage her modesty (or 

knowing it to be likely that you would thereby outrage) her modesty 

thus, committing an offence u/s 354 IPC? 

d. Whether the accused Thaneswar Mardi @ Mazi tried to commit rape on 

the victim thus, committing an offence u/s 376/511 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

5) Heard arguments forwarded by the Ld. APP and counsel for the defence side. 

I have also gone through the materials available in the Case Record & the Case 

Diary. Thus, the charges are analyzed herein below in view of the materials 

available on record and the argument forwarded by both side.  
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Offence u/s 376/511 IPC 

6) To be convicted under this section it must be proved that the accused 

Thaneswar Mardi @ Mazi tried to commit rape on victim. Rape has been define in 

s.375 IPC as follows-  

―A man is said to commit "rape" if he-— 

a.     penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of 

a woman or makes her to do so with him or any other person; or 

b.    inserts, to any extent, any object or a part of the body, not being the penis, 

into the vagina, the urethra or anus of a woman or makes her to do so with 

him or any other person; or 

c.     manipulates any part of the body of a woman so as to cause penetration into 

the vagina, urethra, anus or any ~ of body of such woman or makes her to do 

so with him or any other person; or 

d.    applies his mouth to the vagina, anus, urethra of a woman or makes her to do 

so with him or any other person, under the circumstances falling under any of 

the following seven descriptions:— First.—Against her will. Secondly.—Without 

her consent. 

Thirdly.—With her consent, when her consent has been obtained by putting her or 

any person in whom she is interested, in fear of death or of hurt. 

Fourthly.—With her consent, when the man knows that he is not her husband and 

that her consent is given because she believes that he is another man to whom she is 

or believes herself to be lawfully married. 

Fifthly.—With her consent when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally or 

through another of any stupefying or unwholesome Substance, she is unable to 

understand the nature and consequences of that to which she gives consent. 

Sixthly.—With or without her consent, when she is under eighteen years of age. 

Seventhly.—When she is unable to communicate consent.‖ 

Now, coming to the discussion on the evidences available on record, I start with 

the evidence of the victim as PW-2. She deposed that the accused entered her 

house and he caught hold of me and tried to force her to the ground so that he 

can rape me, however, when she raised hue and cry Durgi Murmu and Moromi 
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Hasda came and the accused was caught hold of. During cross-examination she 

admitted that the incident happened on 17-01-2016 night but in her statement u/s 

164 CrPC she stated that it happened on 18-01-2016 night. Moromi Hasda & Durgi 

Murmu deposed as PW3 & PW4. They corroborated the evidence of the victim/ 

PW2. PW3 stated that she was sleeping in the house of the victim when she heard 

scream of the victim. She & saw that the accused forcibly embracing the victim. 

Durgi also came & they caught the accused. PW4 stated that she heard scream of 

victim & rushed to her house, which is in the same campus. When she reached the 

place of incident, she saw that the victim and Moromi have caught hold of the 

accused and they were shouting. Hearing our shout people gathered. When PW4 

enquired with the victim she told that the accused had forcefully embraced her 

and tried to force her down. On the other hand, PW5 Sri Uttam Murmu deposed 

that he was in his own house when he heard hue and cry from the house of the 

victim & on reaching her house he saw that the victim, Durgi and Moromi have 

caught hold of the accused. He heard that accused had trespassed into the house 

of the victim and tried to embrace her. 

 

7) Thus, it is clear that the accused did embrace the victim and tried to 

maneuver her to the ground, however, the question that needs to be answered is 

whether this amounts to ‗attempt to rape?‘ A division-bench comprising of Hon‘ble 

Justices Doraiswamy Raju & Arijit Pasayat of the Hon‘ble Supreme Court of India, 

in the case of Koppula Venkat Rao Vs State Of Andhra Pradesh, Appeal (Crl.)  84 

of 1998 widely discussed what amounts to ‗attempt‘ in case of rape, and held that, 

―The plea relating to applicability of Section 376 read with Section 511. IPC needs 

careful consideration. In every crime, there is first, intention to commit, secondly 

preparation to commit it, thirdly, attempt to commit it. If the third stage, that is, 

attempt is successful, then the crime is complete. If the attempt fails the crime is 

not complete, but law punishes the person attempting the Act, Section 511 is a 

https://indiankanoon.org/doc/1185693/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1185693/
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general provision dealing with attempts to commit offences not made punishable 

by other specific sections. A culprit first intends to commit the offence, then makes 

preparation for committing it and thereafter attempts to commit the offence. If the 

attempt succeeds, he has committed the offence, if it fails due to reasons beyond 

his control, he is said to have attempted to commit the offence. Attempt to commit 

an offence can be said to begin when the preparations are complete and the 

culprit commences to do something with the intention of committing the offence 

and which is a step towards the commission of the offence. The moment he 

commences to do an act with the necessary intention, he commences his attempt 

to commit the offence.  

 

The word "attempt" is not itself defined, and must, therefore, be taken in 

its ordinary meaning. This is exactly what the provisions of Section 511 require. An 

attempt to commit a crime is to be distinguished from an intention to commit it, 

and from preparation made for its commission. Mere intention to commit an 

offence, not followed by any act, cannot constitute an offence. The will is not to be 

taken for the deed unless there be some external act which shows that progress 

has been made in the direction of it, or towards maturing and effecting it. 

Intention is the direction of conduct towards the object chosen upon considering 

the motives which suggest the choice. Preparation consists in devising or 

arranging the means or measures necessary for the commission of the offence. It 

differs widely from attempt which is the direct movement towards the commission 

after preparations are made…… 

 

The dividing line between a mere preparation and an attempt is 

sometimes thin and has to be decided on the facts of each case. There is a greater 

degree of determination in attempt as compared with preparation. 

https://indiankanoon.org/doc/1185693/
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An attempt to commit an offence is an act, or a series of acts, which leads 

inevitably to the commission of the offence, unless something, which the doer of 

the act neither foresaw nor intended, happens to prevent this. An attempt may be 

described to be an act done in part execution of a criminal design, amounting to 

more than more preparation, but falling short of actual consummation, and, 

possessing, except for failure to consummate, all the elements of the substantive 

crime. In other words, an attempt consists in it the intent to commit a crime, 

falling short of, its actual commission or consummation/completion. It may 

consequently be defined as that which if not prevented would have resulted in the 

full consummation of the act attempted ……  

 

In order to find an accused guilty of an attempt with intent to commit a 

rape. Court has to be satisfied that the accused, when he laid hold of the 

prosecutrix, not only desired to gratify his passions upon her person, but that he 

intended to do so at all events, and notwithstanding any resistance on her part. 

Indecent assaults are often magnified into attempts at rape. In order to come to a 

conclusion that the conduct of the accused was indicative of a determination to 

gratify his passion at all events, and in spite of all resistance, materials must exist. 

Surrounding circumstances many times throw beacon light on that aspect.‖ 

 

8) In light of the above decision I went through the evidences again and I am 

of the considered opinion that the action of the accused does not amount to an 

attempt to rape. When the accused embraced the victim she immediately raised 

hue and cry and the evidences didn‘t reveal circumstances by which it can be said 

that the accused was hell-bent of gratify his passion at all events, notwithstanding 

any resistance on part of the victim. Pertinent to mention that the victim during 

evidence mentioned that the accused tried to force her to the ground with the 
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intention to rape her, however, her statement u/s 164 CrPC is silent regarding the 

accused trying to force her to the ground. 

 

9) Thus, in view of the above discussions, I hold that prosecution failed to 

prove the guilt of the accused Thaneswar Mardi @ Mazi u/s 376/511 IPC for 

attempt to rape. 

 

Offence u/s 354 IPC 

10) To be convicted u/s 354 IPC it must be proved that the accused Thaneswar 

Mardi @ Mazi assaulted (or used criminal force) on the victim, intending to outrage 

her modesty (or knowing it to be likely that you would thereby outrage) her 

modesty.  

 

11) Before going further into the appreciation of evidence in respect of s.354 

IPC it is essential to understand what is ‗outraging the modesty‘. Though the term 

‗modesty‘ has not been defined under IPC, however, in State of Punjab -Vs- Major 

Singh, AIR 1967 SC 63, it was held that ―…the ultimate test for ascertaining 

whether modesty has been outraged is, is the action of the offender such as could 

be perceived as one which is capable of shocking the sense of decency of a 

woman...‖ In the present case, evidence revealed the accused entered the house 

of the victim and embraced her suddenly and the victim raised hue and cry. The 

evidence of the victim was supported by the other witnesses. PW3 Moromi saw the 

accused embrace the victim and the PW4 Durgi heard the hue and cry and saw 

the accused in the house of the victim and he was caught hold of by the victim & 

Moromi.  

 

12) The evidence of the victim is coherent and the defence couldn‘t dislodge 

her claim and case during cross-examination. PW3 being an eyewitness fully 
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corroborated the claim of the victim. Even PW4 saw the accused being caught by 

the victim & Moromi and the victim told her that the accused embraced her. PW5 

Uttam Murmu also deposed that when he heard that accused had trespassed into 

the house of the victim and tried to embrace her. Therefore, it is evident that the 

accused did embrace the victim without her consent, and this embrace kind of 

physical proximity from a person who is neither a relative nor a loved one can only 

be called uncalled for, humiliating and embarrassing for a woman and will 

definitely amount to outraging her modesty.  No woman‘s decency and modesty 

will welcome such type of behavior or action. 

 

13) Hence, I have no qualms in holding that the prosecution succeeded in 

proving the guilt of the accused Thaneswar Mardi @ Mazi u/s 354 IPC beyond all 

reasonable doubt. 

 

Offence u/s 448 IPC 

14) To prove this section against the accused Thaneswar Mardi @ Mazi 

prosecution has to prove two limbs, same being – 

a. Accused entered the house of the victim, and 

b. Accused entered the house with an intention to rape the victim or 

to outrage her modesty.  

While discussing the prior sections we have seen that the prosecution witnesses 

clearly stated that the accused had entered the house of victim and embraced her, 

thus, outraging her modesty. The victim as PW2 gave unrebuttable evidence that 

the accused had entered her house in the night and suddenly embraced her. She 

raised hue and cry and PW3 & PW4 came. They caught hold of the accused. PW3 

corroborated the evidence of PW2 and said that when she heard PW2 scream she 

went and saw that the accused has embraced PW2. Even PW4 came rushing 

hearing hue and cry and saw that the accused is in the house of the victim and 



Page 10 of 13 

PW2 & PW3 has got hold of him. If we look at the evidence of PW5 Uttam Murmu, 

he also stated that when he heard hue and cry from the house of the victim, he 

rushed to her house and saw that they have caught hold of the accused. Though 

defence claimed that the accused was never in the house of the victim and he has 

been framed due to old enmity, however, the defence-side couldn‘t discharge their 

onus when the prosecution could prove that all the witnesses corroborated to the 

fact that the accused entered the house of the victim. Pertinent to mention that 

while discussing charge u/s 354 IPC, the accused was found guilty of outraging 

the modesty of the victim. 

 

15) Thus, I hold that prosecution succeeded in proving the guilt of the accused 

Thaneswar Mardi @ Mazi u/s 448 IPC beyond all reasonable doubt. 

 

16) Before parting with the judgment I deem it important to point out that the 

defence side had argued that in her statement u/s 164 CrPC taken on 19-01-2016 

the victim stated that the incident happened on 18-01-2016, however, in the FIR 

dated 18-01-2016 the date of incident is shown as 17-01-2016. This contradiction 

proves that the case of the victim is false and that the accused has been victimized 

because of old enmity. However, I am not inclined to entertain this line of 

argument in face of the fact that all the evidences proves towards the accused as 

being the culprit who entered the house of the victim at night and embraced her 

without her consent. This mistake can be attributed to the horror and humiliation 

she had to go through during the incident and then to relive it during recording 

her statement u/s 164 CrPC. In Shivaji Sahebrao Bobade –Vs- State of 

Maharashtra, 1974 (1) SCR 489 the Apex Court observed that "... The dangers of 

exaggerated devotion to the rule of benefit of doubt at the expense of social 

defence and to the soothing sentiment that all acquittals are always good 

regardless of justice to the victim and the community, demand especial emphasis 
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in the contemporary context of excalating crime and escape. The judicial 

instrument has a public accountability.  The cherished principles or golden thread 

of proof beyond reasonable doubt which runs through the web of our law should 

not be stretched morbidly to embrace every hunch, hesitancy and degree of 

doubt… The evil of acquitting a guilty person light- heartedly goes much beyond 

the simple fact that, just one guilty person has gone unpunished. If unmerited 

acquittals become general, they tend to lead to a cynical disregard of the law, and 

this in turn leads to a public demand for harsher legal presumptions against 

indicted 'persons' and more severe punishment of those who are found guilty. 

Thus too frequent acquittals of the guilty may lead to a ferocious penal law, 

eventually eroding the judicial protection of the guiltness... a miscarriage of justice 

may arise from the acquittal of the guilty no less than from the conviction of the 

innocent....." In Gurbachan Singh –Vs- Satpal Singh & Ors., AIR 1990 SC 209, it 

was reiterated that ―… Exaggerated devotion to the rule of benefit of doubt must 

not nurture fanciful doubts or lingering suspicion and thereby destroy social 

defence.  Justice cannot be made sterile on the plea that it is better to let hundred 

guilty escape than punish an innocent.  Letting guilty escape is not doing justice 

according to law…‖ 

 

17) Thus, it is absolutely clear from the analysis of the evidences of the 

prosecution witnesses that prosecution was successful in proving beyond all 

reasonable doubt that the accused Thaneswar Mardi @ Mazi entered the house of 

the victim on the night of the incident and embraced her without her consent, thus, 

committing the offence of house trespass and outraging the modesty of the victim. 

The evidences of the witnesses are corroborative, reliable and coherent. For all the 

forgoing reasons I hold that the prosecution was successful to prove the guilt of the 

accused Thaneswar Mardi @ Mazi u/s 448/354 IPC beyond all reasonable doubt. 
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However, prosecution failed to prove him guilty u/s 376/511 IPC and therefore, he 

is acquitted from charge u/s 376/511 IPC.  

 

18) Now, examining whether it is a fit case to release the accused 

Thaneswar Mardi @ Mazi u/s 360 CrPC or under the Probation of Offender‘s Act. 

The accused person has been found guilty of trespassing into the house of the 

victim and outraging her modesty. This is atrocious crime and furthermore, during 

trial the convicted-accused has shown no remorse. Thus, I‘m of the opinion that it is 

not a fit case to release the convicted-accused Thaneswar Mardi @ Mazi u/s 360 

CrPC or under the Probation of Offender‘s Act. 

 

19) Heard the convicted-accused Thaneswar Mardi @ Mazi on the question 

of sentence. He has prayed for mercy & I‘ve considered the submission made by 

him. After considering all the facts & circumstance of the case, the conduct of the 

convicted-accused  & the evolving stand of law when it comes to crime against 

woman, the convicted-accused Thaneswar Mardi @ Mazi is convicted u/s 448 IPC 

and sentenced to undergo R.I. of 6 (six) months with a fine of Rs.1,000/- (Rupees 

One Thousand Only) & i/d S.I. of 1 months & also convicted u/s 354 IPC and 

sentenced to undergo R.I. of 2 (two) years with a fine of Rs.3,000/- (Rupees Three 

Thousand Only) & i/d S.I. of 3 months. The fine recovered shall be paid as 

compensation to the victim. The period already spent in jail by the convicted 

accused persons be set-of from the sentence awarded. 

 

20) I have considered the case u/s 357-A CrPC and come to the conclusion 

that the victim maybe suitably compensated under the Victim Compensation 

Scheme. Hence, a copy of this judgment be forwarded to the District Legal Service 

Authority to decide on the quantum of compensation to be awarded to the victim 

under the said Scheme.  
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21) A copy of the judgment to be given to the convicted-accused 

Thaneswar Mardi @ Mazi free of cost. 

 

Judgment is sealed, signed and delivered on this the 30th March‘ 2017. 

 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur  

 

 

 

 


